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Introductions

> Greenberg Traurig Labor & Employment Law Practice

> Presenters

ÁJustin F. Keith

ÁPaul J. Murphy
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Overview

> Applicability of National Labor Relations Act to Non- Union 
Employers

> Graduate Student  Assistant Organizing (NYU)

> Micro-units (Specialty Healthcare)

> Class Action Waivers and Arbitration Agreements

> Legality of At-Will Provisions in Employee Handbooks and 
Confidentiality of Internal Investigations 

> Employee use of technology

ςNavigating Social Media 

ςEmployee Use of Company Email

> What to Expect From the Obama Board
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Applicability of National Labor 
Relations Act to Non-Union 

Employers
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> National Labor Relations Board (NLRB)

> National Labor Relations Act (NLRA) Framework
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National Labor Relations Board (NLRB)

> Five Member Board

ςThe Board has five Senate-confirmed members for the 
first time in a decade.

ςThree Democrats, Two Republicans

> Regional Offices

> Administers the National Labor Relations Act (NLRA)

VConducts elections

VInvestigates and adjudicates unfair labor practice charges 

VEnforces the National Labor Relations Act
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NLRA Framework
> Section 7 of NLRA ςEmployee rights

> Section 8(a) of NLRA ςProhibits employer unfair labor 
practices (1935 Wagner Act)

ς8(a)(1) ςCatch-all provision

ς8(a)(2) ςEmployer interference

ς8(a)(3) ςDiscrimination

ς8(a)(4) ςRetaliation

ς8(a)(5) ςDuty to bargain

> Section 8(b) of NLRAςProhibits union unfair labor practices 
(1947 Taft-Hartley Amendments)
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Concerted Activities
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Concerted Activities

{ŜŎǘƛƻƴ т ƻŦ ǘƘŜ b[w! ǇǊƻǾƛŘŜǎΥ ά9ƳǇƭƻȅŜŜǎ ǎƘŀƭƭ ƘŀǾŜ ǘƘŜ 
ǊƛƎƘǘ ǘƻΧŜƴƎŀƎŜ ƛƴΧconcertedactivitiesfor the purpose 

ƻŦΧƳǳǘǳŀƭ ŀƛŘ ƻǊ ǇǊƻǘŜŎǘƛƻƴΦέ

Employees have the right to work together (more than one 
employeeύ ŦƻǊ ǘƘŜ ŜƳǇƭƻȅŜŜǎΩ ŎƻƭƭŜŎǘƛǾŜ ƛƴǘŜǊŜǎǘǎ όnot just an 

ƛƴŘƛǾƛŘǳŀƭ ŜƳǇƭƻȅŜŜΩǎ ƛƴǘŜǊŜǎǘ)

It is possible for a single employee to engage in concerted 
activities ςHow?  He must be thinking of other employees.
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NLRB Enforcement Activity in Non-Union Sector

> Key is protected concerted activity

> See www.nlrb.gov/concerted-activity - ά¢ƘŜlaw we
enforce givesemployeesthe right to act together to
try to improve their pay and workingconditionsor fix
job-related problems,evenif they aren't in a union. If
employees are fired, suspended, or otherwise
penalizedfor taking part in protected group activity,
the NationalLaborRelationsBoardwill fight to restore
what wasunlawfullytakenaway.έ
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Legal Challenge to NLRB Authority

> New Process Steel Case, U.S. Supreme Court (2010)

> Noel Canning Case, D.C. Circuit (2013)

ςSupreme Court granted writ of certiorari on June 24, 
2013.

ςOther courts of appeals have reached similar 
conclusions

ÁNLRB v. New Vista Nursing and Rehab, 719 F.3d 203 (3d. 
Cir. 2013) 

ÁEnterprise Leasing Co. Southeast, LLC, -- F.3d --, 2013 WL 
3722388 (4th Cir. 2013).   
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The changing organizing landscape: 
Graduate student assistnat
organizing, micro-units, and 

amendments to NLRB election rules
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Micro-unitsðSpecialty Healthcare

> Specialty Healthcare, 357 NLRB No. 83 (2011)

> At issue was a putative stand-alone bargaining unit of certified 
nursing assistants

> In 3ς1 decision, NLRB overruled Park Manordecision

> Board also modified its standard for determining appropriate 
bargaining units for all employers

> New standard: an employer seeking to include additional 
employees in a petitioned-for unit must show that the additional 
ŜƳǇƭƻȅŜŜǎ ǎƘŀǊŜ ŀƴŘ άƻǾŜǊǿƘŜƭƳƛƴƎέ ŎƻƳƳǳƴƛǘȅ ƻŦ ƛƴǘŜǊŜǎǘ 
with the unit

> In Specialty Healthcare, Board found that the unit of CNAs was an 
appropriate unit
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Micro-unitsðSpecialty Healthcare (cont.)

> .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ ŜƴŦƻǊŎŜŘ ōȅ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ /ƻǳǊǘ 
of Appeals for the Sixth Circuit

> Kindred Nursing Centers East, LLC v. NLRB, Case Nos. 
12-1027/1174 (6th Cir. Aug. 15, 2013)

> Specialty Healthcare still under attack:

ςRepresentation Fairness Restoration Act (H.R. 2347, 
S. 1166)

ς²ƻǳƭŘ ƭŜƎƛǎƭŀǘƛǾŜƭȅ ƻǾŜǊǊǳƭŜ .ƻŀǊŘΩǎ ŘŜŎƛǎƛƻƴ

> Other circuit courts of appeals may reach different 
conclusions
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Graduate student assistant organizing: New 

York University, 2-RC-23481
> Brown University, 342 NLRB 483 (2004) held that 
.ǊƻǿƴΩǎ ƎǊŀŘǳŀǘŜ ǎǘǳŘŜƴǘ ŀǎǎƛǎǘŀƴǘǎ ǿŜǊŜ ƴƻǘ 
άŜƳǇƭƻȅŜŜǎέ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ bŀǘƛƻƴŀƭ [ŀōƻǊ 
Relations Act.

> b[w. ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ƎǊŀŘǳŀǘŜ ǎǘǳŘŜƴǘ ŀǎǎƛǎǘŀƴǘǎ άƘŀǾŜ 
a primarily educational, not economic, relationship 
ǿƛǘƘ ǘƘŜƛǊ ǳƴƛǾŜǊǎƛǘȅΦέ

> Overruled New York University, 332 NLRB 1205 (2000) 
(NYU I)
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Graduate student assistant organizing: New 

York University, 2-RC-23481 (cont.)
> Since 2004, Brown decision has been criticized by 

unions

> NLRB issued Notice and Invitation to file briefs in case 
involving NYUon June 22, 2012

> Case has been briefed fully and is currently pending 
before the NLRB

17
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What Happens at the NLRB?

> Notice of hearing.

> IŜŀǊƛƴƎ ƻǊ ŀƎǊŜŜƳŜƴǘ ƻƴ ǘƘŜ άōŀǊƎŀƛƴƛƴƎ ǳƴƛǘέΦ

> Election within 42 days of the filing of the petition.

> If union wins, company must bargain over wages, 
hours, and terms and conditions of employment.

18
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What Happens at the NLRB? (cont.)

> If union loses, no election for 12 months in the same 
bargaining unit.

> Election is won by a majority of those voting.

19
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Duration of NLRB Proceedings

> Cards Days to Months

> Petition to Election 45 to 60 Days

> Challenges/Objections 5 working days after 
election

> Hearing Weeks to months

> Certification 7 days to months

> Refusal to Bargain/ Years
Test of Certification
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Duration of NLRB Proceedings

> Cards

> Petition to Election

> Challenges/Objections

> Hearing

> Certification

> Refusal to Bargain/Test of Certification
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Current NLRB Election Rules

> Absolute right to a hearing to litigate issues, including:

ςSupervisory status

ςScope of the unit

> Right to file post-hearing briefs

> Election typically scheduled at least 25 days after the 
b[w.Ωǎ ŘŜŎƛǎƛƻƴ ƛǎǎǳŜǎ

> wƛƎƘǘ ǘƻ ŀǇǇŜŀƭ ǘƘŜ wŜƎƛƻƴŀƭ 5ƛǊŜŎǘƻǊΩǎ ŘŜŎƛǎƛƻƴ ōŜŦƻǊŜ 
the election
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New NLRB Election Rules

> New NLRB rules governing union representation elections were 
scheduled go into effect on April 30, 2012.

> The new rules are currently stayed pending resolution of legal 
ŎƘŀƭƭŜƴƎŜǎ ǘƻ ǘƘŜ .ƻŀǊŘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ƛƳǇƭŜƳŜƴǘ ǘƘŜ ǊǳƭŜǎΦ

> Ifτor whenτthe new rules take effect, they will dramatically 
change the way the NLRB handles union elections:

ςNo automatic right to a hearing.

ςThe Hearing Officerτwho is not a judge and has no judicial 
trainingτmakes the determination whether to hold a 
hearing.

ςThe Hearing Officer has discretion to refuse to allow a 
hearing if the number of employees in dispute is less than 
мл҈ ƻŦ ǘƘŜ ǳƴƛƻƴΩǎ ǇǊƻǇƻǎŜŘ ōŀǊƎŀƛƴƛƴƎ ǳƴƛǘΦ
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New NLRB Election Rules (cont.)

> This means that if the union seeks an election of 50 
people and includes 4 supervisors in that unit, the 
NLRB may refuse to allow a hearing and have the 
ŘƛǎǇǳǘŜŘ ǎǳǇŜǊǾƛǎƻǊǎ ǾƻǘŜ άǳƴŘŜǊ ŎƘŀƭƭŜƴƎŜΦέ

> This makes employers choose between two bad 
options:

ςTreat the supervisors like employees and lose the ability 
to use them in the election campaign; or,

ςTreat the supervisors as supervisors and run the risk 
that the NLRB will later determine they are employees 
and overturn the election.
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New NLRB Election Rules (cont.)

> Post-hearing briefs are only permitted if the hearing 
officer permits them.

> No requirement that election be scheduled 25 days 
after the decision; may be scheduled much sooner.

> No right to appeal until after the election.
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Timeline Under the Old Rules

> Petition to hearing: 10 days

> Hearing: 1ς5+ days

> Post-hearing briefs: 7ς14

> Time until decision: 14ς28+ days

> Time from decision until election: 25 days

> Total: 75+ days in many cases from the date the 
petition is filed until the election is held
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New NLRB Procedures Would Stack the Deck in 

Favor of Unions
> Current Rules

ςAbsolute right to a 
hearing

ςRight to file post-hearing 
briefs

ςElection typically 
scheduled at least 25 
Řŀȅǎ ŀŦǘŜǊ ǘƘŜ b[w.Ωǎ 
decision issues

ςRight to appeal the 
wŜƎƛƻƴŀƭ 5ƛǊŜŎǘƻǊΩǎ 
decision before the 
election

27
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ςNo automatic right to a 
hearing

ςPost-hearing briefs are 
only permitted if the 
hearing officer permits 
them

ςNo requirement that 
election be scheduled 25 
days after the decision; 
may be scheduled much 
sooner

ςNo right to appeal until 
after the election
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Timeline Under the NEW Rules

> Petition to hearing: 0ς10 days

> Hearing: 0ς5+ days

> Post-hearing briefs: 0ς14

> Time until decision: 0ς28+ days

> Time from decision until election: 0ς20 days

> Total: As few as two weeks from the date the petition 
is filed until the election is held
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What Would the New Rules Mean?

> The significantly shortened time between the filing of 
a union election petition and the election itself means 
that the union has the upper hand in any campaign.

> The union can collect cards of a period of months (up 
ǘƻ ŀ ȅŜŀǊύ ǿƘƛƭŜ ƎŜƴŜǊŀǘƛƴƎ ǎǳǇǇƻǊǘ ŦƻǊ ŀ ά¸Ŝǎέ ǾƻǘŜΦ

> But the employer may only have a few short weeks to 
communicate its views on unionization.
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Update on NLRB Notice-Posting Rule

> Poster rule 

> Currently not in effect while
legal challenges to the rule are
being resolved 
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NLRB Notice-posting Rule

> ¦ƴŘŜǊ ǘƘƛǎ wǳƭŜΣ ŜƳǇƭƻȅŜǊǎ Ƴǳǎǘ Ǉƻǎǘ ŀ άbƻǘƛŎŜ ƻŦ 9ƳǇƭƻȅŜŜ 
wƛƎƘǘǎέ ǿƘŜǊŜ ƻǘƘŜǊ ǿƻǊƪǇƭŀŎŜ ƴƻǘƛŎŜǎ ŀǊŜ ŎǳǎǘƻƳŀǊƛƭȅ ǇƻǎǘŜŘΦ

> The Rule is currently not in effect pending resolution of legal 
ŎƘŀƭƭŜƴƎŜǎ ǘƻ ǘƘŜ .ƻŀǊŘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ǊŜǉǳƛǊŜ ǘƘŜ bƻǘƛŎŜΦ

> The Notice purports to be neutral, but contains information 
about many pro-union topics, such as:

ςThe right to form or join a union

ςThe right to bargain collectively with your employer

ςThe right to picket or strike

ςThe right to take other concerted activity
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Class Action Waivers and 

Arbitration Agreements
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Slide 7
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Class Action Waivers

> Increased use of mandatory arbitration agreements in 
the non-union setting

> Inclusion of language precluding class claims

> U.S. Supreme Court endorsed enforceability of class 
action waivers in arbitration provisions

ςStolt-Nielson S.A. v. Animal Feeds International Corp.
(2010)

ςAT&T Mobility LLC v. Concepcion(2011)
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Class Action Waivers (cont.)
> NLRB Issues D.R. Horton Inc., precluding class action waivers 

(1/2012)

άŜƳǇƭƻȅŜǊǎ Ƴŀȅ ƴƻǘ ŎƻƳǇŜƭ ŜƳǇƭƻȅŜŜǎ ǘƻ ǿŀƛǾŜ 
their rights to collectively pursue litigation of 
employment claims in allŦƻǊǳƳǎΣ ŀǊōƛǘǊŀƭ ƻǊ ƧǳŘƛŎƛŀƭΧέ

> NLRB reaffirms and extends D.R. Horton Inc.

ςD.R. Hortonreaffirmed in 24 Hour Fitness USA, Inc.(11/2012)

ςRuling extended to language in job applications ςConvergys 
Corp.(10/2012)

> Numerous ALJ decisions have followed D.R. Hortonand noted 
that, despite the refusal of numerous federal courts to follow D.R. 
Horton, the ALJs are άōƻǳƴŘ ōȅ .ƻŀǊŘ precedent unless and until 
ƛǘ ƛǎ ǊŜǾŜǊǎŜŘ ōȅ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘέ See e.g., Cellular Sales of 
Missouri, LLC, No. 14-CA-094714 (Aug. 19, 2013).
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Class Action Waivers (cont.)
> Courts generally reject NLRB reasoning and continue to 

enforce arbitration class action waiver:

ςRichards v. Ernst & Young LLP, No. 11-17530 (9th Cir. 2013)

ςOwen v. Bristol Care, Inc.(8th Cir. 2013)

ςDelockv. Securitas Security Services USA(E.D. Ark. 2012)

ςaƻǊǾŀƴǘΣ ŜǘΦ ŀƭΦ ǾΦ tΦCΦ /ƘŀƴƎΩǎ /Ƙƛƴŀ .ƛǎǘǊƻΣ LƴŎΦ(N.D. Cal. 
2012)

ςRyan v. JP Morgan Chase & Co.(S.D.N.Y. 2/22/2013)

> American Express Co. v. Italian Colors RestaurantτFAA 
does not permit courts to invalidate a waiver of class 
arbitration on the grounds that individual arbitration is too 
costly. 
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Mandatory Arbitration Provisions

> NLRB rejects use of broad mandatory arbitration 
provisions which do not specifically make clear that an 
employee may file NLRB charges.

> Continues pattern of decisions barring use of policies 
ǿƘƛŎƘ άƳƛƎƘǘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘέ ŀǎ ǇǊŜŎƭǳŘƛƴƎ ǘƘŜ 
exercise of Section 7 Rights.

See e.g.,Direct TV(NLRB 2013) (confidentiality rules)
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At-will Employment Policies and Confidentiality Rules

> Is at-will employment under attack?

> Board finds blanket rule requiring confidentiality in 
workplace investigations unlawful.
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Overbroad Policies

> ²ƻǊƪ ǊǳƭŜ ǘƘŀǘ άǿƻǳƭŘ ǊŜŀǎƻƴŀōƭȅ ǘŜƴŘ ǘƻ ŎƘƛƭƭ 
ŜƳǇƭƻȅŜŜǎ ƛƴ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜƛǊ {ŜŎǘƛƻƴ т ǊƛƎƘǘǎέ ƛǎ 
an unfair labor practice.

> Two part inquiry:

ςExpress restriction on Section 7 rights.

ςNo express restriction, but:

ÁEmployees reasonably believe the rule prohibits section 7 
activity;

ÁRule was announced in response to union activity; or

ÁRule as appliedrestricts section 7 rights.
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American Red Cross Blood Services 
No. 28-CA-23443 (2012 WL 311334)

> Handbook contained at-will provision:

ςάL ŦǳǊǘƘŜǊ ŀƎǊŜŜ ǘƘŀǘ ǘƘŜ ŀǘ-will employment relationship cannot be 
ŀƳŜƴŘŜŘΣ ƳƻŘƛŦƛŜŘ ƻǊ ŀƭǘŜǊŜŘ ƛƴ ŀƴȅ ǿŀȅΦέ 

> Administrative Law Judge (ALJ) found that:

ςώ¢ϐƘŜ ŎƭŀǳǎŜ ƛƴ ǉǳŜǎǘƛƻƴ ǇǊŜƳƛǎŜǎ ŜƳǇƭƻȅƳŜƴǘ ƻƴ ŀƴ ŜƳǇƭƻȅŜŜΩǎ 
agreement not to enter into any contract, to make any efforts, or to 
engage in conduct that could result in union representation and in a 
collective-bargaining agreement, which would amend, modify, or 
alter the at-will relationship. Clearly such a clause would reasonably 
chill employees who were interested in exercising their Section 7 
rights.

> Case settled after ALJ decision issued.
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Hyatt Hotels Corp. 
No. 28-CA-061114

> IȅŀǘǘΩǎ ƘŀƴŘōƻƻƪ ŎƻƴǘŀƛƴŜŘ ŀƴ ŀǘ-will provision:

ςL ǳƴŘŜǊǎǘŀƴŘ ǘƘŀǘ Ƴȅ ŜƳǇƭƻȅƳŜƴǘ ƛǎ άŀǘ ǿƛƭƭΦέ

ς I acknowledge that no oral or written statements or 
representations regarding my employment can alter my at-
will employment status, except for a written statement 
ǎƛƎƴŜŘ ōȅ ƳŜ ŀƴŘ ŜƛǘƘŜǊ IȅŀǘǘΩǎ 9ȄŜŎǳǘƛǾŜ ±ƛŎŜ 
tǊŜǎƛŘŜƴǘκ/ƘƛŜŦ hǇŜǊŀǘƛƴƎ hŦŦƛŎŜǊ ƻǊ IȅŀǘǘΩǎ tǊŜǎƛŘŜƴǘΦ

ς¢ƘŜ ǎƻƭŜ ŜȄŎŜǇǘƛƻƴ ǘƻ ώIȅŀǘǘΩǎ ŀōƛƭƛǘȅ ǘƻ ƳƻŘƛŦȅ ƻǊ ŘŜƭŜǘŜ 
policies] is the at-will status of my employment, which can 
ƻƴƭȅ ōŜ ŎƘŀƴƎŜŘ ƛƴ ŀ ǿǊƛǘƛƴƎ ǎƛƎƴŜŘ ōȅ ƳŜ ŀƴŘ ŜƛǘƘŜǊ IȅŀǘǘΩǎ 
9ȄŜŎǳǘƛǾŜ ±ƛŎŜ tǊŜǎƛŘŜƴǘκ/ƘƛŜŦ hǇŜǊŀǘƛƴƎ hŦŦƛŎŜǊ ƻǊ IȅŀǘǘΩǎ 
President.

> Case settled prior to hearing.
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ButéRecent Guidance Suggests That Certain At-will 

Provisions May Be Permissible

> ¢ƘŜ b[w.Ωǎ 5ƛǾƛǎƛƻƴ ƻŦ !ŘǾƛŎŜ ƛǎǎǳŜŘ ǘǿƻ ƳŜƳƻǊŀƴŘŀ ƻƴ hŎǘƻōŜǊ 
31, 2012 finding at-will provisions lawful.

> In Rocha Transportation, No. 32-CA-086799, the Division of 
Advice found the following at-will policy lawful:

ς No manager, supervisor, or employee of Rocha Transportation has 
any authority to enter into an agreement for employment for any 
specified period of time or to make an agreement for employment 
other than at-will. Only the president of the Company has the 
authority to make any such agreement and then only in writing.
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Recent Guidance Suggests That Certain At-will 

Provisions May Be Permissible (contôd.)

> In {²I /ƻǊǇƻǊŀǘƛƻƴ Řκōκŀ aƛƳƛΩǎ /ŀŦŜ, No. 28-CA-084365, the 
Division of Advice found the following at-will policy lawful:

ς The relationship between you and Mimi's Cafe is referred to as 
άŜƳǇƭƻȅƳŜƴǘ ŀǘ ǿƛƭƭΦέ ¢Ƙƛǎ ƳŜŀƴǎ ǘƘŀǘ ȅƻǳǊ ŜƳǇƭƻȅƳŜƴǘ Ŏŀƴ ōŜ 
terminated at any time for any reason, with or without cause, with 
or without notice, by you or the Company. No representative of the 
Company has authority to enter into any agreement contrary to the 
foregoing "employment at will" relationship. Nothing contained in 
this handbook creates an express or implied contract of 
employment.
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Recent Guidance Suggests That Certain At-will 

Provisions May Be Permissible (contôd.)

> In both cases, the Division of Advice focused on the fact that the 
ǇƻƭƛŎƛŜǎ ŀǘ ƛǎǎǳŜ ŘƛŘ ƴƻǘ ǳǎŜ ǘƘŜ ǇŜǊǎƻƴŀƭ ǇǊƻƴƻǳƴ άLΦέ ¢ƘŜ 
Division of Advice therefore distinguished American Red Crosson 
ǘƘŜ ƎǊƻǳƴŘǎ ǘƘŀǘ ǘƘŜ ǇƻƭƛŎȅ ƛƴ ǘƘŀǘ ŎŀǎŜ όǿƘƛŎƘ ǳǎŜŘ ǘƘŜ ǿƻǊŘ άLέύ 
could be read as a waiver of rights.

> What does this mean?

ς NLRB appears to be taking a more nuanced approach to its analysis 
of at-will policies than the earlier cases suggested.

ς NLRB will likely continue to find unlawful at-will policies that appear 
to waive the right to change the at-will relationship.
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Internal Investigations
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Confidentiality Rules in Investigations

> Banner Health System, 358 NLRB. No. 93 (2012)

> 9ƳǇƭƻȅŜǊΩǎ Iw ŘŜǇŀǊǘƳŜƴǘ ǳǎŜŘ ǎǘŀƴŘŀǊŘ ŦƻǊƳ ŦƻǊ 
conducting interviews as part of internal 
investigations.

> Form noted that employees should be told not to 
discuss ongoing investigations.

> HR frequently instructed employees not to discuss 
investigations.
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Banner Health System (cont.)

> .ƻŀǊŘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ƛƴǎǘǊǳŎǘƛƻƴ άǾƛŜǿŜŘ ƛƴ ŎƻƴǘŜȄǘΣ ƘŀŘ 
a reasonable tendency to coerce employees, and so 
ŎƻƴǎǘƛǘǳǘŜŘ ŀƴ ǳƴƭŀǿŦǳƭ ǊŜǎǘǊŀƛƴǘ ƻŦ {ŜŎǘƛƻƴ т ǊƛƎƘǘǎΦέ 

> .ƻŀǊŘ ǊŜƧŜŎǘŜŘ άōƭŀƴƪŜǘ ŀǇǇǊƻŀŎƘέ ǘƻ ǇǊƻǘŜŎǘƛƴƎ 
integrity of investigations. 

> 9ƳǇƭƻȅŜǊ Ƙŀǎ ǘƘŜ ōǳǊŘŜƴ άǘƻ ŦƛǊǎǘ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ƛƴ 
any give[n] investigation witnesses need[ed] protection, 
evidence [was] in danger of being destroyed, testimony 
[was] in danger of being fabricated, or there [was] a 
ƴŜŜŘ ǘƻ ǇǊŜǾŜƴǘ ŀ ŎƻǾŜǊ ǳǇΦέ 
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