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Overview
Applicability of National Labor Relations Act to Nonion
Employers
Graduate Student Assistant OrganiziNg'()
Micro-units Specialty Healthcaje
ClasdAction WaiverandArbitration Agreements

Legalityof AtWill Provisions in Employee Handbooks and
Confidentiality of Internal Investigations

Employee use of technology
¢ Navigating Social Media
¢ Employee Use of Company Emalil

What to Expect From the Obama Board
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Applicatility of Nationall lLzboer
RellatiomsAsctiaNon-Union

Emplioyats
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> National Labor Relations Board (NLRB)
> National Labor Relations Act (NLRA) Framework
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National Labor Relations Board (NLRB)

Five Member Board

¢ The Board has five Senatenfirmed members for the
first time In a decade.

¢ Three Democrats, Two Republicans

RegionabDffices

Administers the National Labor Relations Act (NLRA)
\/ Conducts elections
V' Investigates and adjudicates unfair labor practice charge

\/ Enforces the National Labor Relations Act
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NLRA Framework
Section 7 of NLRAEmMployee rights

Section 8(a) of NLRAProhibits employer unfair labor

practices (1935 Wagner Act)
¢ 8(a)(1)g Catchall provision
¢ 8(a)(2)c Employer interference
¢ 8(a)(3)¢ Discrimination
¢ 8(a)(4)c Retaliation
¢ 8(a)(5)¢ Duty to bargain

Section8(b) of NLRAC Prohibitsunion unfair labor practices
(1947 TaftHartley Amendments)

Greenberg Traurig, LLP | gtlaw.com NLRB Updates and Labor Law for Nsrion Employers 7






GreenbergTraurig

" Concerted Activities

{SOGA2Y T 2F (UKS b[w! LINPOJA
NA IKO 02 XSeeHekbstigitiesfoy the purpose
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Employees have the right to work togeth@ngre than one
employe@) F2NJ 0KS SYLX 2@ Sbtus anO 2 |
AVRAODGARdAZL £ SYLX 28S5SSQa

It is possible for a single employee to engage in concerted
activities¢ How? He must be thinking of other employees.
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- NLRB Enforcement Activity tUN@m Sector

Key Is protected concerted activity

See www.nlrb.gov/concertedactivity - & ¢ Kabv we
enforce givesemployeesthe right to act together to
try to improve their pay and working conditionsor fix
job-related problems,evenif they aren't in a union. If
employees are fired, suspended, or otherwise
penalizedfor taking part in protected group activity,
the NationalLaborRelationsBoardwill fight to restore
what wasunlawfullytakenawaye
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Protected Concerted Activity

-
The law we enforce gives employees the right to act together to try 10 improve their pay and working conditions or fix

job-related problems, even o they aren't in 8 unton, If employees are ficed, suspended, or otherwise penalized for taking
part in protected grobp activity, the National Labor Relations Board will fight to restore what was undawfully taken away

These rights were written into the arignal 1935 Nations! Laboe Relations Act and have been upheld in numerous
decisions by appeliste courts and by the U.S, Supreme Court. Recent cases InvoMing 3 range of Industries and

employess are hghlightad an the map below; plaass huver uver & pin for 2 summary o click and the full stary will
appear below.

Questions?

VWhether or not concerted activity is
protected depends on the facts of the
case. If you have questions, please
contact an Information Officer at your
nearest NLRB Regional Office, which you
can find on this page or by calling 1-866-
667-NLRB. The Information Officer will
focus on three questions:

Is the activity concerted?

Generaily, this requires two or more
emp!oye‘é acting together to improve
wages or working conditions, but the
action of a single employee may be
considered concerted if he or she
invoives co-workers before ading or
acts on behalf of others.

Does it seek to benefit other
employees?

Wili the improvements sought -
whether in pay, hours, safety, workload,
or other terms of employment - benefit
maore than just the employee taking
action? Oris the action more along the
tines of a personal gripe, which is not
protected?

Is it carried out in a way that causes
it to lose protection?

Reckiess or malicious behavior, such as
sabotaging equipment, threatening
violence, spreading lies about a product,
or revealing trade Secrets, may cause
concerted activity to lose its protection.

“Employees shall have the right to seif-
erganization, to form, join, or assist
labor organizations, 1o bargain
collectively through representatives of
their own Choosing, and to engage in
other concerted activities for the
purpose of collective bargaining or
other mutual aid or protection, and
shall alse have the right to refrain from
any or all such activities.” -Sec. 7, NLRA
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Legal Challenge to NLRB Authority

New Process Steel Case, U.S. Supreme Court (2010)

Noel Canning Case, D.C. Circuit (2013)

¢ Supreme Court granted writ of certiorari on June 24,
2013.

¢ Other courts of appeals have reached similar
conclusions

A NLRB v. New Vista Nursing and Rel74l® F.3d 203 (3d.
Cir. 2013

A Enterprisd_easing Co. Southeast, |4-E.3d--, 2013 WL
3722388 (4th Cir. 20)3
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- Micreunit® Specialty Healthcare

Specialty Healthcare857 NLRB No. 83 (2011)

At issue was a putative staradone bargaining unit of certified
nursing assistants

In 3¢1 decision, NLRB overrul®adrk Manordecision

Board also modified its standard for determining appropriate
bargaining units foall employers

New standard: an employer seeking to include additional
employees in a petitionedobr unit must show that the additional
SYLX 28SSa aKIFEINB YR G20SNBKSH
with the unit

In Specialty HealthcardBoard found that the unit of CNAs was an
appropriate unit
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Micreunit® Specialtidealthcare (cont.)
.21 NRQa RSOA&AZ2Y SYyF2NDS|
of Appeals for the Sixth Circuit

Kindred Nursing Centers East, LLC v. NL&E& Nos.
12-1027/1174 (6th Cir. Aug. 15, 2013)

Specialty Healthcare still under attack:

¢ Representation Fairness Restoration Act (H.R. 234
S. 1166)

c22dzA R fSarafloArAgSte 20S

Other circuit courts of appeals may reach different
conclusions
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- Graduate studeassistant organiziNgw
York UniversifRG23481

Brown University342 NLRB 483 (2004) held that
. NPy Qa 3IN)IRdAzFr 0S &aidddzRSy
GSYLX 28SSa¢ GgAOKAY UKS Y
Relations Act.
b[w. F2dzyR OGKIFIG O0KS 3INIR
a primarily educational, not economic, relationship
GAUK GKSANI dzy A OSNRA (0 & pé

OverruledNew York Universify832 NLRB 1205 (2000)
(NYU )
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Graduatstudent assistarganizingNew
York UniversiBfRG23481 (cont.)

Since 2004Browndecision has been criticized by
unions

NLRB issued Notice and Invitation to file briefs in case
iInvolvingNYUon June 22, 2012

Case has been briefed fully and is currently pending
before the NLRB
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- What Happens at the NLRB?

Notice of hearing.
| SINAY3 2N FANBSYSyda 2y
Election within 42 days of the filing of the petition.

If union wins, company must bargain over wages,
hours, and terms and conditions of employment.
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What Happens at the N._.gBnt.)

= If union loses, no election for 12 months in the same
bargaining unit.

> Election is won by a majority of those voting.
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- Duration of NLRB Proceedings

Cards Days to Months

Petition to Election 45 to 60 Days

Challenges/Objections 5 working days after
election

Hearing Weeks to months

Certification 7/ days to months

Refusal to Bargain Years

Testof Certification
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Duration of NLRB Proceedings

Cards

Petitionto Election
Challenges/Objections
Hearing

Certification

vV V V V V V

Refusal to Bargain/Test of Certification
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- Current NLRB Election Rules

Absolute right to a hearing to litigate issues, including:

C Supervisory status

¢ Scope of the unit

Right to file poshearing briefs

Election typically scheduled at least 25 days after the
b[ w. Q& RSOA&A2Y Aa&aadzSa
WAIKGO 2 LSHE GKS wS3A
the election
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New NLRB Election Rules

New NLRB rules governing union representation elections were
scheduled go into effect on April 30, 2012.

The new rules are currently stayed pending resolution of legal
OKIffSy3asSa 42 GKS . 2F NRQa I dzi

Ift or whert the new rules take effect, they will dramatically
change the way the NLRB handles union elections:

¢ No automatic right to a hearing.

¢ The Hearing Officerwho is not a judge and has no judicial
trainingt makes the determination whether to hold a
hearing.

¢ The Hearing Officer has discretion to refuse to allow a
hearing if the number of employees in dispute is less than
ME: 2F O0KS dzyAz2yQa LINRPLIZASR
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New NLRB Electlules (cont.)

This means that if the union seeks an election of 50
people and includes 4 supervisors in that unit, the
NLRB may refuse to allow a hearing and have the
RAA&LJzi SR adzZLISNIDAaAa2NR @20
This makes employers choose between two bad
options:

¢ Treat the supervisors like employees and lose the ability
to use them in the election campaign; or,

¢ Treat the supervisors as supervisors and run the risk
that the NLRB will later determine they are employees
and overturn the election

Greenberg Traurig, LLP | gtlaw.com NLRB Updates and Labor Law for Nsrion Employers



GreenbergTraurig

- New NLRB Electiules (cont.)

Posthearing briefs are only permitted if the hearing
officer permits them.

No requirement that election be scheduled 25 days
after the decision; may be scheduled much sooner.

No right to appeal until after the election.
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~ Timeline Under the Old Rules

Petition to hearing: 10 days

Hearing: £5+ days

Posthearing briefs: 714

Time until decision: 1228+ days

Time from decision until election: 25 days

Total: 75+ days in many cases from the date the
petition is filed until the election is held
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- New NLRB Procedures Would Stack the Deck
Favor of Unions

Current Rules New Rules
¢ Absolute rightto a C Noa_utomatic right to a
hearing hearing
¢ Right to file poshearing ¢ Posthearing briefs are
briefs only permitted if the
_ _ hearing officer permits
¢ Election typically them

scheduled atleast25 |
RFéa | FUSNJ UKS cbNowequement that
decision issues election be scheduled 25

days after the decision;

¢ Right to appeal the _ _ . mav be scheduled h
WSIAZY L 54NBOG2NRE Scheduledmuc

decision before the
election ¢ No right to appeal until

after the election
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~ Timeline Under the NIEMES

Petition to hearing: @10 days

Hearing: @5+ days

Posthearing briefs: Q14

Time until decision: €28+ days

Time from decision until electioncQ0 days

Total: As few as two weeks from the date the petition
IS filed until the election is held
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- What Would the New Rules Mean?

The significantly shortened time between the filing of
a union election petition and the election itself means
that the union has the upper hand in any campaign.

The union can collect cards of a period of months (up
02 | @SIFNL ¢gKAES 3IASYSNI (.

But the employer may only have a few short weeks to
communicate its views onnionization.
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Update on NLRB NeRosting Rule

> Poster rule

«» Employee Rights

' %9 Under the National Labor Relations Act

= Currently not in effectvhile
legalchallenges to the rulare | = e
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- NLRB Notigaosting Rule

' Y RSNJ GKAA wdzZ ST SYLX 2é& SNE Y d:
wAIK(Iaéd GKSNB 20KSNJ g2NJ LIX I OS

The Rule is currently not in effect pending resolution of legal
OKIffSy3asSa G4d2 GKS . 2F NRQa I dzi

The Notice purports to be neutral, but contains information
about many preunion topics, such as:

¢ The right to form or join a union
¢ The right to bargain collectively with your employer
¢ The right to picket or strike

¢ The right to take other concerted activity
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Emplo
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Classpddbaidanersnaind
Arbitration Agreamants
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Class Action Walivers

Increased use of mandatory arbitration agreements in
the nonunion setting

Inclusion of language precludiatass claims

U.S. Supreme Court endorsed enforceability of class
actionwaivers in arbitratiorprovisions

¢ StoltNielson S.A. v. Animal Feeds International Corp.
(2010)

¢ AT&T Mobility.LGr. Concepcior2011)
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Class Action Waiveant.)

NLRB Issud3.R. Horton Ing.precludingclass action waivers
(1/2012)
GSYLJX 28SNAR YlIeé y20 O02YLISt SYLX 2¢
their rights to collectively pursue litigation of ]
employmentclaimsiall ¥ 2 NHzya s~ | NDAUNIt 2NJ 2

NLRB reaffirms and exten®sR. Horton Inc.
¢ D.R. Hortorreaffirmed in24 Hour Fithess USA, 1(t1/2012)

¢ Ruling extended to language in japplications¢ Convergys
Corp.(10/2012)

Numerous ALJ decisions have follovizz&. Hortorand noted

that, despite the refusal of numerous federal courts to follovir.
Horton, the ALJared 6 2 dzy R precederst | unkgand unti]
A0 Aad NBISNESR 6aee.g, C8luldr8adahd Y S

Missouri, LLCONo. 14CAQ094714 (Aug. 19, 2013).
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Class Action Waiveant.)

Courts generally reject NLRB reasoning and continue to
enforce arbitration class action waiver:

G
G
G
G

C

Richards v. Ernst & Young INB. 1217530 (9th Cir. 2013)
Owen v. Bristol Care, In&th Cir. 2018
Delockv. Securitas Security Services (IBB. Ark. 2012)

aZNBlIyiaz SiGod | fd g (NBRCah / K
2012)

Ryan v. JP Morgan Chase & (GoD.N.Y. 2/22/2013)

AmericanExpress Co. v. Italian Col®sstaurant FAA
does not permit courts to invalidate a waiver of class
arbitration on the grounds that individual arbitration is too
costly.
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- Mandatory Arbitration Provisions

NLRB rejects use of broathndatory arbitration
provisions which do not specifically make clear that an
employee may file NLRB charges.

Continues pattern of decisiornmrringuse of policies
GKAOK aYAIKG 0S Ay idSNLNINEB
exercise of Section 7 Rights.

See e.gDirect TMNLRB 2013) (confidentiality rules)
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AtwillEmployment
Policie®
Confidentiality
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Atwill Employment Policies and Confidentiality

> Is atwill employment under attack?

> Board finds blanket rule requiring confidentiality in
workplace investigations unlawful.
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Overbroad Policies

2 2NJ NMXz S GKI
SYL} 2&8SSa Ay
an unfair labor practice

C:\ C:\

Twopart inquiry:
¢ Express restriction o8ection7 rights.
¢ No express restriction, but:

A Employees reasonably believe the rule prohibits section 7
activity;

A Rule was announced in response to union activity; or

A Ruleas appliedestricts section Tights.

Greenberg Traurig, LLP | gtlaw.com
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American Red Cross Bioeices

No. 28CA234432012 WL 311334)
Handbook contained awill provision:

¢ 6L FdzNIU KSNJ il vdplSymenkrélafionshifi &nnbtipe
F YSYRSRE Y2RATASR 2NJ I f GSNBR A\

Administrative Law Judge (Ala)nd that:

Cc WCBKS OflFdzaS Ay 1jdzSadAz2y LINBYA:
agreement not to enter into any contract, to make any efforts, or to
engage in conduct that could result in union representation and in a
collectivebargaining agreement, which would amend, modify, or
alter the atwill relationship. Clearly such a clause would reasonably
chill employees who were interested in exercising their Section 7
rights.

Case settled after ALJ decisiesued.
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Hyatt Hotels Corp

No. 28CA061114

AN

el 00 Qa KI y RO 2-®ill proidofi:ii I A Y SR
cL dzyRSNBRGIFIYR UKIF(G Yé SYL} 2é"

¢ | acknowledge that no oral or written statements or

representations regarding my employment can alter my at

will employment status, except for a written statement
AAJdYSR 0é& YS YR SAGKSNI I &l i
t NBAARSYUOGK/ KAST hLISNIGAY3I h-
¢KS a2tS SEOSLIiA2Yy (2 ol &l Gi
policies] is the awill status of my employment, which can
2yfteée 0S OKIFY3ISR AY | gNRUOGAY:
9ESOdzi A S +A0S t NBAARSYlk/ Kj
President.

Case settled prior thearing.
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" But é ReudanoetSuggests That Certaml At
Provisions May Be Permissible

¢CKS b[w. Qd 5A0AaA2yY 2F ! ROAOS
31, 2012 finding awill provisions lawful.

In Rocha TransportatigriNo. 32CA086799, the Division of
Advice found the following awill policy lawful:

¢ No manager, supervisor, or employee of Rocha Transportation has
any authority to enter into an agreement for employment for any
specified period of time or to make an agreement for employment
other than atwill. Only the president of the Company has the
authority to make any such agreement and then only in writing.
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Recent Guidance Suggests That Cewtdin At
Provisions May Be Per

INn{ 2 1 / 2NLJ2 NI (A 2V, N&RRSGA084365,Ah¥ A Q&
Division of Advice found the following-aill policy lawful:

¢ The relationship between you and Mimi's Cafe is referred to as
GSYLX 28YSY(d |G oAttt dé ¢KAA YSIy
terminated at any time for any reason, with or without cause, with
or without notice, by you or the Company. No representative of the
Company has authority to enter into any agreement contrary to the
foregoing "employment at will" relationship. Nothing contained in
this handbook creates an express or implied contract of
employment
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- Recent Guidance Suggésas Certain -l
Provisions May Be Per

In both cases, the Division of Advice focused on the fact that the
LI2f AOASA |0 A&d&adzS RAR y20 dza S
Division of Advice therefore distinguish@dherican Red Cross
0KS 3INRdzyRa (0KI0O GKS L2t A0Oe A
could be read as a waiver of rights.

What does this mean?

¢ NLRB appears to be taking a more nuanced approach to its analysis
of at-will policies than the earlier cases suggested.

¢ NLRB will likely continue to find unlawfuhaill policies that appear
to waive the right to change the atill relationship.
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- ConfidentialiRulesnInvestigations
Banner Health Syster858 NLRB. No. 93 (2012)

QYL 28SNX& | w RSLI NIUYSYi
conducting interviews as part of internal
Investigations.

Form noted that employees should be told not to
discuss ongoing investigations.

HR frequently instructed employees not to discuss
Investigations.
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Banner Heal8ystengcont.)

.21 NR F2dzyR GKFGO GKS Aya
a reasonable tendengyvto coerce employees, and so
O2yailAiddziSR 'y dzyf | ¢ 7F dz
.2 NR NB2SOuUSR aoflylsSa
Integrity of investigations.

QYL 28SNJ KIFa GKS 0dz2NRSY
any give[n] investigation witnesses need[ed] protection
evidence [was] in danger of being destroyed, testimony
[was] in danger of being fabricated, or there [was] a
YSSR (2 LINBGSYyd | O20SNJ
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